
"...But I am firmly convinced that a com-
prehensive strategy for security can and must
be guided by upholding the rule of law and
respecting human rights."

-Sergio Vieira de Mello, High
Commissioner for Human Rights at the
Eleventh Workshop on Regional Cooperation
for the Promotion and Protection of Human
Rights in the Asia Pacific Region, Pakistan, 25
February 2003.

AT its seventh annual session held in New
Delhi on 11-13 November 2002, the Asia
Pacific Forum of National Human

Rights Institutions (APF) decided to refer the
issue of the primacy of the rule of law in anti-
terrorist laws to the Advisory Council of Jurists
of the APF. Although, the seventh annual ses-
sion deliberated on the issue of trafficking and

the rights of the people with disabilities, the
Pre-Forum NGO Consultation hosted by the
Asia Pacific Human Rights Network (APHRN)
recommended to the APF that the issue of
ensuring due process while framing and imple-
menting anti-terrorist laws be referred to the
Advisory Council of Jurists. 

The reference to the primacy of the rule
of law in anti-terrorist laws is significant con-
sidering the unlawful steps taken by States in
the name of combating terrorism. Whether it is
the Rambo-style raids in Sydney after the ter-
rorist attacks in Bali on 12 October 2002 or the
arrest of 12-year-old schoolchildren in India's
Jharkhand state under the Prevention of
Terrorism Act, the rule of law increasingly has
been eroded. The United States has yet to clari-
fy the status of the detainees in Guantanamo,
while the Bangladesh government has provided
impunity to its armed forces which have been
responsible for over three dozen custodial
deaths during the 'Operation Clean Heart'. Since
11 September 2001, States you would not invite

to dinner have joined the bandwagon of those
allegedly combating terrorism and have been
feted by the free world. These pariah states in
the process have legitimised the repression on
their populations, which in most scenarios
breeds terrorism and violence in the first place.

There is little doubt that terrorism is a
nightmare and that it raises legitimate security
concerns. It is self evident that terrorism in all
its forms and manifestations must be addressed
robustly. However, counter-terrorism strategies
- especially those put into operation after 11
September 2001 - have included measures that
suppress or restrict individual rights including
freedom of thought, presumption of innocence,
fair trial, the right to seek asylum, political par-
ticipation, freedom of expression and peaceful
assembly.

As The High Commissioner succinctly
put it while speaking to states in the Asia Pacific
region, "[t]he security of States and the region
flows from the security of the human being. 
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THE looming war against Iraq,
led by the United States with
or without the United

Nations' sanction, hangs heavily
over the 59th session of the United
Nations Commission on Human
Rights (CHR). The Commission is
meeting in Geneva from 17 March
to 25 April 2003, and unless the
threat of war recedes it is unlikely
that it will be business as usual.
Even prior to the gathering of the
storm clouds of war, it was doubtful
that the 59th session of the CHR
would adopt resolutions against the
large number of countries which
stand accused of human rights vio-
lations. 

Moreover, reliable sources
indicate that the Like Minded
Group (LMG) has girded its loins
for battle on the issue of country
resolutions. Having tasted blood by
excising country specific resolu-
tions from the Sub Commission,
they now hope to repeat the success
at the only body in the United
Nations where they can now be
named and shamed for their human
rights records. If (or when) the
threat of war becomes an actuality,
many worry that the difficult proj-

ect of defending human rights from
violator countries will be added to
the list of the conflict's casualties.

Take the example of the
LMG's plan to emasculate country
specific human rights mechanisms.
Many states, still committed to the
liberal democratic framework, are
aware of the LMG's designs on the
CHR. However, this awareness has
not led to
c o n c e r t e d
action to
make the
s e s s i o n s
more than the "talking shop" they
are at the moment. 

A calculated attempt to
undermine the Special Procedures
of the Commission is underway,
and the most likely protectors of
the Procedures seem incapable of
mounting a worthy defence.
National Human Rights Institutions
are engaged in bargaining for
speaking time at the CHR, having
been given short shrift last year. A
majority of the NGOs are - as usual
- in blunder-land.

Yet, the LMG is hardly the
only body which is engaged in
activities that work to the detriment

of human rights in the UN system.
An accurate portrayal of the diffi-
culties facing the CHR must
acknowledge the political machina-
tions of those countries that often
portray themselves as being at the
vanguard of global human rights
defence. 

The United States, for
example, has been attempting to

expand its
"coalition of
the willing"
in the war
against Iraq

and thus neutralise key opponents
of the war, namely China, France,
Germany and Russia. If interna-
tional human rights are subsumed
by the rubric of international poli-
tics, then so be it. 

In turn, the European Union
has created its own double standard
by failing to sponsor a resolution
on the situation of human rights in
China. This was acknowledged at
the 58th session of the CHR by
Kevin E Moley, the US Permanent
Representative to the UN in
Geneva, when he stated that the EU
effectively hid behind the United
States with respect to the issue. The

US had sat out the 58th session of
the CHR, having been voted off
CHR membership in 2001.

The highly confrontational
atmosphere between the North and
South may further weaken the CHR
mechanisms. For example, at the
58th session, despite no improve-
ment of the human rights situation,
Equatorial Guinea was taken off the
hook after 23 years through the res-
olution on Assistance to Equatorial
Guinea in the field of human rights
(2002/11), sponsored by Nigeria on
behalf of the African Group. In his
forthcoming report
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(E/CN.4/2003/67/Add.2) to the 59th session of
the CHR, the Special Rapporteur on freedom of
opinion and expression, Mr Ambeyi Ligabo,
concludes after a December 2002 visit to the
country that "human rights NGOs are still not
allowed to register and function in Equatorial
Guinea". NGOs such as the Bar Association and
Press Association have been barred, yet the
human rights approach to Equatorial Guinea's
policies has been abandoned in favour of a far
more forgiving focus on technical assistance.

The misguided conflation of regional
solidarity with regional improvement has clear
implications at the present session of the CHR.
The European Parliament, in its resolution
(P5_TA-PROV (2003) 0033) of 30 January
2003, "called on the EU presidency to sponsor
or support resolutions during the upcoming ses-
sion on: China, in particular addressing the situ-
ation in Tibet and Xinjiang; Russia, in particular
addressing the situation in Chechnya; Algeria,
Tunisia, Libya, the human rights situation in the
Israeli Occupied Territories and in the area
under the Palestinian Authority, Saudi Arabia,
Iraq, Iran, Congo, Burundi, the Central African
Republic, the Ivory Coast, Sudan, Cuba,
Colombia, North Korea, Burma and Nepal". Yet
if the track record of the 58th session of the
CHR is any indication, the fraternity of geo-
graphical groupings will prevail.

As Libya, a key member of the Like
Minded Group, chairs the 59th session of the
CHR, the second review of "Enhancing effec-
tiveness of the Commission on Human Rights"
(resolution 2002/91) is further set to weaken the
human rights mechanisms of the CHR. The
Asian group's oral proposal on "biennialisation
and clustering of agenda items, reduction of the
number and length of resolutions through inter-
alia, biennialisation of as many thematic resolu-
tions as possible, and discontinuation of resolu-
tions which are no longer warranted by existing
circumstances, in addition to strict observance
of speaking time limits" were fully reflected in
the CHR resolution resulting from the review.

When the CHR starts its session, the dis-

cussion of provisional agenda item 3 on the
Organisation of Work of the Session is likely to
set the tone for the Commission. 

Unfortunately, preliminary develop-
ments do note bode well for those who wish to
take a hard line in the protection of human
rights. Countries which oppose any internation-
al scrutiny on human rights violations provided
their comments through submissions of the
regional groups. In turn, the LMG has attempt-
ed to erode mechanisms for international scruti-
ny through its proposal to increase policing at

the CHR. In their submission (E/CN.4/2003/11),
the LMG recommends that the OHCHR should
resume the practice of editing all contributions,
including those of NGOs, in accordance with
paragraphs 30 and 31 of resolution 1996/31. The
Comments and views of States should be
reflected in the reports of the Special
Rapporteurs, despite serious restrictions of the
number of pages. 

In an example of the LMG's covert prac-
tice of discouraging the use of a Special Debate
in parallel meetings, it recommends that "as a
rule, there should not be more than one meeting
of this type held in parallel to the plenary. Such
meetings will be announced orally in the plena-
ry, as well as posted on the board, not less than
three days in advance of their being held. The
secretariat will make available to member and
observer States the list of non-accredited per-
sons invited" 

Lastly, as the CHR becomes increasing-
ly filled with Government Organized NGOs
(GONGOs), the Asian group has taken advan-
tage of the opportunity to recommend "more
coordination and effective alignment and repre-
sentation of like-minded NGOs". Having seen
the work of the Like Minded Group of states to

erode the CHR mechanisms, the Asian bloc now
seeks to let loose the Like Minded NGOs (read
GONGOs) to further destroy the credibility of
the NGOs and the parallel meetings.

All of these developments occur within
the context of the much-discussed selection of
Libya as the chair of the Commission on Human
Rights. Thanks to the unprecedented call for a
vote by the United States, Libya can claim to be
the first in this position to be democratically
elected. Rather than being censured for its
abysmal human rights record, Libya obtained
legitimacy after it was elected with 33 countries
in favour, three countries opposed, and 17 coun-
tries abstaining. The United States has indeed
made an important point in its opposition to the
election of Libya as the Chair of the CHR:
respect for rule of law, human rights and funda-
mental freedoms should be key benchmarks to
be a member of the CHR.

However, countries that preach the prin-
ciples of the rule of law must do so themselves.
Not only when dealing with other member states
of the UN, but also when dealing with individu-
als-be they their own citizens or not. In this con-
text, the call of the European Parliament resolu-
tion of 30 January 2003 to the EU presidency "to
sponsor a resolution calling on the US immedi-
ately to clarify the situation of prisoners in
Guantanamo, including those who have lately
been transferred to other parts of the US, and to
release prisoners against whom there are no
retainable charges" is important. As the
European Parliament asserted, "the fight against
terrorism should in now way endanger the pro-
tection of fundamental human rights and must
be based on international humanitarian law".

This year's session of the CHR is not
without potential to affect much-needed changes
for the defence of human rights. The High
Commissioner for Human Rights, Sergio de
Mello, can set the tone for the 59th session of
the CHR. Specifically, he can attempt to halt the
gradual but definite erosion of existing stan-
dards and efforts to make the CHR irrelevant.
He and his office have their work cut out for
them and the human rights community can only
wish them well.
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Shadow of war....

This security, in turn is guaranteed
by the rule of law and respect for
human rights, both of which form a
unifying force, a force that can
serve to chart a path across difficult
terrains."

Many of these anti-terrorist
laws seek to do is to hold the
accused for a prolonged period of
detention beyond the permissible
limits under the normal criminal
procedure code without charging
him/her, and effectively subvert the
cardinal principle of the criminal
justice system - the presumption of
innocence. The anti-terrorist laws
in most cases are not subject to leg-
islative review and have more often
been used for preventive detention
of peaceful dissenters than for tack-
ling terrorism.

Human rights law strikes a
fair balance between legitimate
national security concerns and fun-
damental freedoms in each case.
These balances are reflected in the
International Covenant on Civil
and Political Rights (ICCPR), the
European Convention for the
Protection of Human Rights and
Fundamental Freedoms, the
American Convention on Human
Rights, the African Charter on
Human and Peoples' Rights, and
the Arab Charter on Human Rights.

Speaking in Pakistan on 25
February 2003, the High
Commissioner noted, "The rule of
law is a constant; it applies at all
times to all States to all persons.
The sophisticated, intertwined

body of international human rights,
humanitarian and refugee law...
guides States in times of peace and
war. It sets minimum standards for
governance. It protects the internal-
ly displaced. It
protects civilians
in times of con-
flict. It protects
those who cross
borders in search
of refuge from
persecution. Even
a state of emer-
gency declared to
meet an excep-
tional threat to the
life of the nation
should be an
extension of the
rule of law and
not an abrogation of it."

He added, "Exceptional
measures by States to tackle terror-
ism must therefore be compatible
with the rule of law. This legal
framework provides that such
measures must be of a short dura-
tion, be absolutely necessary, pro-
portionate and not discriminate
against people because of their
identity. Accordingly, you will
understand that I have been con-
cerned to note in Asia-Pacific, as in
other regions, that a number of
States have adopted anti-terror laws
that are vaguely and widely-word-
ed, that may suspend rights without
proper justification and which
erode fair trial and other hard
fought for civil rights."

The Security Council in its
resolution 1373 (2001) established
"in accordance with rule 28 of its
provisional rules of procedure, a
Committee of the Security Council,
consisting of all the members of the
Council, to monitor implementa-

tion of this resolu-
tion, with the
assistance of
a p p r o p r i a t e
expertise, and
calls upon all
States to report to
the Committee, no
later than 90 days
from the date of
adoption of this
resolution and
thereafter accord-
ing to a timetable
to be proposed by
the Committee, on

the steps they have taken to imple-
ment this resolution." (see box:
Key Words)

Former High Commissioner
for Human Rights Mary Robinson
in her report to the 58th CHR ses-
sion submitted proposals for "fur-
ther guidance" for the submission
of reports pursuant to paragraph 6
of Security Council resolution 1373
(2001) (E/CN.4/2002/18)". 

The proposal provides crite-
ria “for the balancing of human
rights protection and the combating
of terrorism" and recommendations
on specific issues. The then High
Commissioner proposed the inclu-
sion of human rights experts in the
Counter Terrorism Committee.

Yet, the CHR has so far

failed to effectively deal with the
rule of law in counter-terrorism
measures. 

At the 58th session, the
CHR adopted a generic resolution
(2002/35) on the issue. Instead of
asking the Counter Terrorism
Committee to incorporate human
rights perspectives, the resolution
invited the Secretary General "to
continue to seek the views of
Member States on the implications
of terrorism in all its forms and
manifestations for the full enjoy-
ment of all human rights and funda-
mental freedoms and on how the
needs and concerns of victims of
terrorism might be addressed,
including through the possible
establishment of a voluntary fund
for the victims of terrorism, as well
as on ways and means to rehabili-
tate the victims of terrorism and to
reintegrate them into society..."

It is essential that the 59th
CHR resolution on human rights
and terrorism either appoints a
Special Rapporteur on human
rights and terrorism or requests the
High Commissioner to submit a
report on the rule of law in counter
terrorism measures to the 60th ses-
sion of the CHR. As the High
Commissioner De Mello states, "in
acting against terrorism, we must
ensure that we maintain the high
moral ground." 

If the distinction between
those who are contemptuous of rule
of law and commit terrorism and
those who espouse the rule of law
are blurred, nothing can stop us
from descending to barbarism.

Where’s the ‘law’ they keep talking about?

Security Council resolution 1373
(2001) urges implementation of the
resolution "with the assistance of
appropriate expertise". All govern-
ments irrespective of whether they
ratified major treaties are bound to
submit reports to the Counter
Terrorism Committee on compliance
with resolution 1373 (2001). This
provides an opportunity to strike a
balance between human rights and
counter-terrorism measures.

If the track record of the previous
CHR session is any indication, the 

fraternity of geographical 
groupings will prevail.

Key Words
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VDPA follow-up

THE 1998 Report of the United Nations
High Commissioner for Human Rights on
follow up to the Vienna World Conference

on Human Rights ended on a cautionary note.
"Without prejudging the conclusions of the
Review process," the High Commissioner stat-
ed, "one can note that the progress achieved in
the implementation of the VDPA does not merit
self-satisfaction on the part of the international
community. Too many cases of serious human
rights violations continue to occur every day.
The argument that progress in human rights has
always been measured in quantitatively and
qualitatively small steps may encourage more
intensive efforts. But this argument does not
help the victims of human rights violations - all
those who suffer now. The international com-
munity should constantly bear this in mind." 

Five years later, it is clear that the 1993
Vienna World Conference on Human Rights has
resulted in several positive developments. The
Declaration on Human Rights Defenders, the
Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination
Against Women (CEDAW), the two Optional
Protocols to the Convention on the Rights of the
Child (CRC), the Optional Protocol to the
Convention Against Torture and the formation
of the Ad Hoc Working Committee on the pro-
posed Convention of the Rights of People with
Disabilities augment the pre-VDPA body of
international human rights instruments. The
Office of the High Commission for Human
Rights was established. The General Assembly
and the Commission for Human Rights have
consistently allotted time on their respective
agendas to address VDPA follow up, and it
seems from these documents that the language
of the UN, at least, has attempted to "main-
stream" human rights in the way envisioned by
the Vienna Declaration. Further developments
are outlined in the first annual report of the pres-
ent High Commissioner for Human Rights,
Sergio Vieira de Mello, to the Commission on
Human Rights (E/CN.4/2003/14*). 

However, it is equally clear that the High
Commissioner's 1998 reference to "self-satisfac-
tion" was a prescient warning that has often
gone unheeded. Take the case of the ratification
of human rights treaty bodies. One finds that
there are undisputed areas of progress: although
the goal of universal ratification of the
Convention of the Rights of the Child has not
been met, the treaty does have an impressive
191 state parties. CEDAW, the other treaty that
was singled out for the goal of universal ratifi-
cation, has fared less well but still has 170 state
parties. However, some additional arithmetic is
revealing. (see box: A Sign And A Half)

Another recommendation of the Vienna
Declaration was "to consider the possibility of
signing and ratifying, at the earliest possible
time, the International Convention on the Rights
of All Migrant Workers and Members of Their
Families." The problem is that only migrant
recipient countries have ratified the Convention.
Even some States that sponsored the resolution
on migrant workers have failed to ratify the
Convention to ensure that it comes into force.  

In turn, the status of states' reservations
to these treaties has actually worsened since the
signing of the VDPA. This was noted five years
ago in the 1998 report of the High
Commissioner for Human Rights:
"Unfortunately, since the adoption of the VDPA,
the situation as regards reservations to human
rights treaties has, if anything deteriorated.
Many new ratifications were accompanied by
substantive reservations and few reservations
made previously were withdrawn… notwith-
standing the VDPA's explicit statement of con-
cern about the scope of reservations…." 

Moreover, the reporting practices of
state parties are abysmal. The 1997 Report of
the Meeting of Persons Chairing the Human
Rights Treaty Bodies notes: "[T]he treaty bodies
as a whole were facing two major problems: (a)
many States parties were failing to fulfil their

obligations under the treaties to such an extent
that some 1,000 State reports were overdue; and
(b) even when reports had been submitted, they
could frequently not be scheduled for examina-
tion until two or three years later, thus rendering
much of the data obsolete." A 2000 Report of the

Secretary General states: "[T]he present report-
ing system function[s] only because of the large-
scale delinquency of States which either did not
report at all, or reported long after the due date.
If many were to report, significant existing
backlogs would be exacerbated, and major
reforms would be needed even more urgently."
Committee on Human Rights Resolution
2002/85 reiterates concern about the "persistent
backlog of reports," "delays in the consideration
of reports," the "large number of overdue
reports," the "lack of adequate

resources…including…their ability to work in
the applicable working languages."  The only
positive aspect of this situation is that a de facto
state policy of non-reporting compliments
another de facto policy of failing to provide
human rights treaty bodies with the money they
need to fulfill their mandates.

If one method of assessing the effective-
ness of the VDPA is to gauge the commitment of
individual governments to implementing human
rights treaties, then the Declaration has just
failed miserably. As the most recent report of the
High Commissioner states, "We cannot shield
gross violations of human rights…behind the
veneer of sovereignty or the chicanery of diplo-
matic procedures."  The High Commissioner's
plan for making international human rights
norms more accessible at the local level is a wel-
come step towards rectifying this situation.  It
must be noted, however, that some may be
tempted to address this manifest lack of state
commitment with more conferences and train-
ing programmes. This merely complicates a
simple problem: states must be pressured by
other states to engage in their reporting duties.

What of new human rights treaties? As
noted above, the Declaration on Human Rights
Defenders, the Optional Protocol to CEDAW,
and the two Optional Protocols to CRC are
among positive contributions in this area. The
new Optional Protocol to the Convention
Against Torture and other Cruel, Inhuman or
Degrading Treatment would create a much-
needed addition to human rights mechanisms.
(see p12: Why OP must follow CAT).

The UN has formed Ad Hoc Working
Committee on the proposed United Nations
Convention on the Rights of People With
Disabilities, affirming that a Convention on the
rights of persons with disabilities, long overdue,
will be a welcome addition to international
human rights instruments. The High
Commissioner has stated that he will create the
first global presentation of efforts for the protec-

tion of human rights at the national level. The
OHCHR has also prepared a background paper
on leading ideas regarding treaty body reform.  

Yet these attempts to improve the human
rights treaty system have been accompanied by
insidious attacks on other human rights norms
and mechanisms. The Optional Protocols to the
CRC provide protection that is weaker than that
offered in the Convention itself. Most concern-
ing was the Protocol on Children in Armed
Conflict's retreat from a "straight 18" position
for recruitment into armed forces. While certain
States and the High Commissioner for Human
Rights opposed the regression in standards,
NGOs were largely left with the responsibility
of lobbying against a retreat in protection.

Few resolutions of the United Nations
Commission on Human Rights have had such a
negative impact on the protection and promotion
of human rights at international level as the
Rationalization of the Work of the Commission
on Human Rights. Although the 'Review of
Mechanisms-Rationalization of the Work of the
Commission' brought limited improvements, the
overall impact was pernicious. The Sub-
Commission on the Promotion and Protection of
Human Rights was devastated.  Limited to a
three-week session each year, the Sub-
Commission was disallowed from adopting
country-specific resolutions or thematic resolu-
tions mentioning countries.  The major weapon
of the only independent and expert human rights
organ in the UN system was disarmed.

At the 58th Session of the Commission
on Human Rights, a 30 percent reduction of its
session time provided another opportunity to
weaken the mechanisms. The Commission on
Human Rights adopted a damaging resolution
on review of "Enhancing effectiveness of the
Commission on Human Rights" (resolution
2002/91). The Asian group's oral proposal on
"biennialization and clustering of agenda items,
reduction of the number and length of resolu-
tions through inter-alia, biennialization of as
many thematic resolutions as possible, and dis-
continuation of resolutions which are no longer
warranted by existing circumstances, in addition
to strict observance of speaking time limits"
were fully reflected in the CHR resolution.

The World Conference Against Racism,
an integral aspect of VDPA follow-up, has been
referred to as a "damp squib." The DDPA is rid-
dled with opt-out clauses such as "where appro-
priate", "as appropriate", and "where neces-
sary". While it struck a fine balance on the issue
of reparation and slavery and addressed the
Roma issue, it snubbed millions of victims of
racial discrimination by failing to refer to
"caste", "sexual orientation", "apology", "World
Conference on the Rights of Indigenous
Peoples" and "abuses of national and multina-
tional companies."

The CHR's resolution 2002/68 on
racism, racial discrimination, xenophobia and
related intolerance was disappointing on a num-
ber of levels. It says little about the composition
of the intergovernmental working group-the key
mechanism for implementation of the DDPA-
and excludes NGOs from participation in the
intergovernmental working group. There has
been little progress in efforts to create an
Optional Protocol to the ICESCR. The
Declaration on the Rights of Persons belonging
to National or Ethnic, Religious and Linguistic
Minorities was adopted in 1992, yet no progress
has been made with regard to development of
standards. NGOs, for their part, have done little
to counter state politicking that erodes the lan-
guage of human rights treaties and their imple-
mentation. The 58th session of the CHR, which
took crucial decisions on the implementation of
the DDPA, showed how the NGOs that often
join the bandwagon of the World Conferences
operate. Most of the groups that had maintained
a constant, shrill presence in Durban were
absent in Geneva. When the draft resolution was
placed before the informal Open Ended 
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After Vienna: Not much of a journey

# THERE were as many new state parties to the
Convention on Economic, Social and Cultural
Rights in the year before the VDPA (from June
1992 to June 1993) as there have been during
the following 10 years. 

# There were over half as many new parties to
the CRC during the 1992 to 1993 period as
there were between 1993 and 2002. 

# There were nearly half as many new state par-
ties to the Covenant on Civil and Political
Rights, and one quarter as many to CEDAW.

A Sign And A Half

If one method of assessing the 
effectiveness of the VDPA is to gauge

the commitment of individual 
governments to implementing human
rights treaties, then the Declaration

has failed its first test miserably.


